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YOU AND YOURProperty
BY RESIDENTIAL PROPERTY LAWYER 

MICHAEL HOFMANN-BODY

Continued on page 10…

Most property owners have borrowed money to purchase their property, some will have paid off the loan advanced 

to them by a bank, others will have a signifi cant balance still to repay. In my experience, there is a fair amount of 

confusion regarding the terminology of loans and mortgages and what those terms mean in theory and in practice.

The most common misunderstanding is 
evidenced when I hear clients saying 
they “pay the mortgage each month”. 
What they mean by this statement is 

they repay the loan the bank advanced to them 
to allow them to purchase the property. The 
mortgage is the document that provides the 
bank with security for the lending granted to 
the owner. They are separate legal obligations. 
This distinction is important. The loan evidences 
one contractual relationship. The mortgage 
evidences another relationship.

When pressed, most people will say they 
believe their mortgage is designed to ensure 
the loan is repaid. In reality, the mortgage 
secures much more than repayment of the 
loan. A standard mortgage document contains 
a number of promises the landowner makes 
to the bank, in particular:
• The mortgage secures all lending the owner 

of the property has promised to repay to 

the bank. This includes credit card debt, 
personal loans or guarantees given by the 
owners in respect of other persons’ debt to 
the same bank. In short this means if the 
owner makes all their payments on their 
loan but falls into signifi cant arrears under 
their credit card debts the bank can sell their 
home to recover the credit card debt.

• The owner promises to repay all rates 
relating to the property. If the owner does 
not pay the rates the bank is within their 
rights to pay the outstanding rates and add 
this amount to the loan thereby increasing 
the obligations of the owner to the bank. 
Failure to pay the rates is also considered 
a default under the terms of the mortgage 
allowing the bank to force a sale.

• The owner promises to keep the property 
insured. This ensures that in the event the 
house is destroyed or damaged the bank’s 
loan will be repaid. It is very important 

a house is insured for total replacement 
value based on a square meterage. This 
ensures the house can be reconstructed 
at a later time even if the cost of building 
materials and labour have increased.

“In reality, the mortgage 

secures much more than 

repayment of the loan.”

• The owner promises to look after the 
property and keep it in a good state of 
repair. If the property was to fall into 
disrepair the bank has the ability to sell 
the property. The owner is also obliged to 
ensure the house complies with Building 
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Act and Local Authority requirements. 
Failure to comply with those standards 
may jeopardise the insurance cover.

• Most mortgage documents appoint the 
bank as the owner’s attorney. This means 
if the owner does not cooperate with any 
requirement of the bank, the bank can 
simply present the mortgage as evidence 
they are the owner’s attorney and carry 
out the actions they require without the 
consent of the owner. 
All of these powers are designed to ensure 

the bank is paid.
It is tempting to separate out the 

different elements of our financial lives. 
This is administratively convenient for us. 
Notwithstanding this, it is important to 
remember the bank does not share this view. 
When a bank makes a lending decision they 
look at three factors in particular, character, 
capacity and collateral. 

Character measures your personality and 
the likelihood you will repay any loan owing 
to the bank. The bank measures this by 
looking at your credit history and reviewing 
your bank statements to determine how you 
spend your money. 

Capacity measures your ability to repay a 
loan. The bank looks at your total liabilities 
and measures that against your income/
expenses and determines whether or not you 
are able to service the loan(s) you wish to 
take out. Banks have strict criteria you must 
fi t within. In the event you do not fi t within 
those criteria you will not be able to borrow 
money from that institution.

Finally, the bank measures collateral. No 
bank will lend money to an individual unless 
they are confi dent they will be repaid. This 
is a measure of the amount borrowed as a 
percentage of the value of the security. The 
closer this number gets to 100 per cent the 
more cautious the bank becomes.

In summary, you should not deal with 
each aspect of your banking in isolation 
except for administrative convenience. In 
making any financial decision involving 
lending you should always consider the big 
picture. The bank will be!

Michael Hofmann-Body is a principal of 
specialist residential property lawyers 

HomeLegal, Westfi eld Tower, Lower Hutt. For 
more information see www.homelegal.co.nz

HomeLegal is a division of Gillespie Young Watson.

“If you would like a copy of previous articles on 
property written by Michael email him on

michael@homelegal.co.nz.”
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I
n simple terms it could be the saviour 
of sport as we know it. Sportsville is a 
hub concept where a number of sports 
can share and effectively maximise the 
use of sporting fi elds and facilities.

What this is going to do is continue to 
enable sport to be played despite the fact 
many people are not prepared or cannot 
afford to pay the true cost of playing sport. 
It is a scary thought but it is reality in that for 
virtually every sports club across the region 
suffi cient money cannot be generated from 
membership to meet the delivery cost.

This extends from swimming clubs, to 
rugby, football, hockey and golf clubs – you 
can pretty much add any sport you like to 
the list. The result of this is many sports clubs 
have been unable to trade with even a small 
surplus – hence they no longer exist or they 
have found a temporary solution in joining 
with someone else.

PROVIDING A

BY JOHN FREER

Sportsville spreads the load in terms 
of the cost of providing sports fi elds and 
associated clubrooms and training facilities. 
It does this simply through sharing the 
sporting infrastructure across a number of 
clubs or codes so no single organisation 
has to carry the full cost burden. And add 
to this the fact the facility use is maximised 
rather than being left to lie dormant during 
an off-season.

Sportsville – you may or may not have heard the name. Well remember it 

because there is little doubt it is going to reshape the future of sport across 

our vibrant Hutt. The reasoning behind Sportsville is it will enable us to 

experience and enjoy grass roots sport into the future.

Sporting Chance

“Sportsville is a hub concept 

where a number of sports can 

share…”

Affordable European cuisine for 
breakfast, lunch or dinner
…and great coffee too!

98 Main Street, Upper Hutt  
Tel. 04 528 0900

With Fraser Park there are eight 
Sportsville clubs, Wainuiomata Sportsville 
consists of seven clubs or organisations 
while a further six Petone-based clubs or 
organisations have adopted Sportsville for its 
community. And at Eastbourne, the concept 
has found its way onto the radar screens of 
sports providers in that community.

As a bit of history Sportsville is not new 
– it was born in 2000 as a project of the 
former Hillary Commission. There are now a 
number of wonderful examples of Sportsville 
across New Zealand from College Rifles 
in Auckland, to Tokoroa in the Waikato, 
Greytown in the Wairarapa, Moutere Hills 
located in Tasman, just to name a few.

It may have taken some 10 to 12 years for 
the concept to gain traction across the Hutt 
Valley but there is little doubt Sportsville 
is here to stay – and all those people 
responsible for ensuring we can continue 
to play and enjoy club sport week in and 
week out – they will be somewhat thrilled 
about that. 


